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Republic of the Philippines

DEPARTMENT OF JUSTICE

Manila

MELISSA MERCADO MARTEL,

  

              Complainant-Appellant,



- versus - 




I.S. No. 04- D-5952

ROBERT PUYAT MARTEL,



              Respondent-Appellee.

x -------------------------------------------- x

APPEAL/PETTITION FOR REVIEW TO THE 

HONORABLE SECRETARY OF JUSTICE 

COMPLAINANT-APPELLANT MELISSA MERCADO MARTEL (“Complainant”), assisted by counsel, respectfully files this APPEAL/PETITION FOR REVIEW (“Appeal”) to the Honorable Secretary of Justice to REVERSE AND SET ASIDE the highly arbitrary, completely baseless, grossly unjustified and manifestly erroneous RESOLUTION of Senior State Prosecutor Roberto A. Lao, acting as Assistant City Prosecutor of Makati City (“ACP LAO”)
, dated August 11, 2004 (“Resolution), copy received on the same date, dismissing for “insufficiency of evidence”
 the Complaint-Affidavit filed by Complainant against her husband, Respondent Robert Puyat Martel (“Respondent”) for Frustrated Parricide  (the “Complaint”). 

A certified true copy of the questioned Resolution, which does not bear  the heading of the Department of Justice, is attached as Annex “A” and made an integral part hereof. 

I.
TIMELINESS  OF THE APPEAL


1.
Section 3 of Department Circular No. 70 provides that the appeal shall be taken within fifteen (15) days from receipt of the resolution.
2.      
The counsel of Complainant received a copy of the questioned Resolution on August 11, 2004 or on the same date it was issued.


3.
The 15-day period within which to appeal the Resolution will expire on August 26, 2004 hence the filing of this Appeal is within the 15-day  reglamentary period.

II.
THE PARTIES


4.
The Complainant is Melissa Mercado Martel, Filipino, married to the Respondent and currently residing at 23C Manhattan Condominium, 162 Valero Street, Salcedo Village, Makati City. The Respondent is Robert Puyat Martel, Filipino, married to Complainant and currently residing at Unit 5, Avignon Towers, Legaspi Village, Makati City.


5.
On April 5, 2004, the Complainant executed and filed the Complaint for Frustrated Parricide under Article 246 in relation to Article 6 of the Revised Penal Code before the City Prosecution Office of Makati. The Complaint was docketed as I.S. No. 04-D-5952 entitled Melissa Mercado Martel, Complainant, vs. Robert Puyat Martel, Respondent, for Frustrated Parricide. The preliminary investigation was initially assigned to Prosecutor Melquiades I. Mutiangpili of the City Prosecution Office of Makati.


A copy of the Complaint is attached as ANNEX “B” and made an integral part hereof.


6.
On May 3, 2004, the Complainant, by counsel, requested the Department of Justice to conduct the preliminary investigation on the ground that she may not be given a fair and objective opportunity to present her case because the Investigating Fiscal could succumb to severe pressure from the accused and his wealthy family. A copy of the Letter, dated May 3, 2004, is attached as ANNEX “C” and made an integral part hereof.


7. 
As per D.O. No. 263, dated July 11, 2004, the Complaint was transferred to the Department of Justice and Senior State Prosecutor Roberto A. Lao was designated as Assistant City Prosecutor of Makati City to conduct the preliminary investigation.

III.
STATEMENT OF MATERIAL FACTS


8.
The Complaint for Frustrated Parricide filed by the Complainant against the Respondent states that:

“(a) 
On August 26, 2003 at or around 2:00 PM, I was watching television in my son’s room, Paolo M. Martel (hereinafter “PAOLO”), located at the Ritz Towers, Apt. 504-A, Ayala Avenue, Makati, Metro Manila. Without any provocation, my husband ROBERT PUYAT MARTEL, a/k/a “ROBY” (hereinafter “ROBY”), suddenly attacked me and strangled me.  He then dragged me to Paolo’s bed and pinned me down with his full weight and began to beat, slap, and hit me all over my face and body.

(b)  
ROBY got up from the bed and started to throw and toss family picture frames and other family belongings.  ROBY moved to the living room and continued throwing and tossing family pictures.

(c) 
ROBY shouted for me to go to the living room and ordered me to cut all the pictures of Antonio Miguel M. Martel, a/k/a “ANTON”   (hereinafter “ANTON”), which I did in fear.  He ordered me to throw the pictures in the kitchen but when I threw the pictures in the garbage can located in the kitchen, he got very angry and beat me again all over my face and body.

(d) 
I tried to defend myself but this made ROBY more angry.  ROBY violently pulled my hair and kept pulling my hair causing me to stumble and fall on the floor.  As I half laid in the kitchen floor, my daughter, Ma. Luz Dominique M. Martel, a/k/a “NIKKI” (hereinafter “NIKKI”), arrived from school with one of ROBY’S bodyguards, Joel Castillo (hereinafter “Castillo”).  Upon seeing my daughter, ROBY left the kitchen shouting at Castillo to bring me to our room.

(e) 
I begged Castillo not to bring me to our room.  I cautiously stood up with my back against the refrigerator door.  Whereupon ROBY entered the kitchen holding a .38 Caliber Pistol in his right hand given by the security guard Nimes (hereinafter “Nimes”).  ROBY walked slowly towards me with the pistol on his side and in a hushed angry tone said, “Putang-ina mo! Who the hell do you think you are?” He then wrapped his left arm around me, held up the gun, pointed the gun close to my abdomen, pulled the trigger and shot me.

(f)  
Stunned and bleeding, I asked Castillo to help me escape the apartment.  Castillo carefully led me down the emergency stairwell and as we walked down towards the lobby of the Ritz Towers, I heard ROBY shouting at Castillo, “Putang-ina mo Castillo! Mamili ka, pera ko o buhay niya! Castillo replied saying, “Buhay po Sir”.
(g) 
Upon reaching the lobby of the Ritz Towers, I was immediately rushed to the emergency room of the Makati Medical Center by the driver, Ricardo Banaag (hereinafter “Banaag”), Castillo and my younger son, Anton.

(h) 
Upon arriving at the emergency room of the Makati Medical Center, the doctors and the nurses asked me what happened and I told them, “I was shot by my husband.”

(i) My mother Victoria C. Mercado, rushed to my side and I told her ROBY shot me.”

9.
On May 5, 2004 Respondent executed and filed his Counter-Affidavit and alleged as his only defense that the shooting was an accident.  To corroborate his story that it was an accident, he submitted the affidavits of his witnesses, namely, Fidel Nimes, Ma. Luz Dominique Mercado Martel, Joel Castillo, Reuel C. Riodique, Paolo Roberto Martel and Atty. David Puyat. He also submitted the Affidavit of Desistance executed by the Complainant.

Copies of the Counter-Affidavit of Respondent, Fidel Nimes (“Nimes”), Ma. Luz Dominique Mercado Martel (“Nikki”), Joel Castillo (“Castillo”), Reuel C. Riodique (“Riodique”), Paolo Roberto Martel (“Paolo”) and Atty. David Puyat (“Atty. Puyat”) are attached as ANNEXES “D,” “E,” “F,” “G,” “H,” “I,” and “J,” respectively, and made an integral part hereof.

A copy of the Affidavit of Desistance is attached as ANNEX “K” and made an integral part hereof.

10.
Nimes and Castillo are bodyguards of Respondent who admit that they continue to be employed by Respondent.  Nikki, a minor, and Paolo are children of the Complainant and Respondent living with Respondent. Atty. David Puyat is Respondent’s counsel and first cousin.    
11.    Riodique is a police investigator with the Criminal Investigation Division, Homicide Section, Makati City Police Station who investigated the shooting of Complainant. He stated in his Affidavit (ANNEX “H”) that: 

“3. 
During the entire investigation, Ms. Martel never mentioned that she was shot by Mr. Robert Martel, nor did she mention that the gunshot wound she sustained resulted from the fault of Mr. Martel.

4. She also mentioned that she was not interested in filing any charges against anyone because the injuries she sustained were the result of an accident.”

12.   However, in Riodique’s Final Investigation Report, which Respondent annexed to the Petition for Certiorari that he filed in the Court of Appeals
 as Annex “C,” Riodique contradicted his Affidavit (ANNEX “H”) when he stated that (a) the Complainant refused to give any statement, therefore, they never spoke to each other and, (b) he concluded it was an accident solely on the basis of the Affidavit of Desistance personally submitted to him by Atty. Rafael Garcia, a lawyer of Respondent and who misrepresented himself as the lawyer of the Complainant. To quote pertinent portions of the Final Investigation Report: 

“7.
The victim who refused to give any statement momentarily gave instead a manifestation that any inquiries with regards to the said incident should be coursed to her son (PAOLO).

8.
This office sent a letter to MR. ROBERTO MARTEL, husband of MELISSA requesting him to appear before this office to shed light on the incident which was received by their security aide RICARDO TUMBAGO.  However, Mr. MARTEL failed to appear before this office to give any information about the incident.  Likewise, this prober sent a letter to PAOLO MARTEL, whom her mother gave an authority to represent on her behalf to appear before this office but he also failed to report to this office to give any comment.

9. On October 16, 2003, ATTY. RAFAEL GARCIA who was the counsel de parte of the victim appeared to this office and submitted personally an Affidavit of Desistance executed by MELISSA MARTEL stating therein that the gunshot wound she sustained was a result from an accident, without the fault of negligence of anybody and therefore, she voluntarily desisted from filing any complaint, criminal or civil, against any person, including her husband, ROBERT MARTEL.

A copy of the Final Investigation Report executed by Riodique, dated October 25, 2003, is annexed to the Consolidated Reply-Affidavit of Complainant, dated August 24, 2004 as Annex “1” of the Consolidated Reply-Affidavit. 

13. On May 12, 2004, Complainant executed and filed a Reply-Affidavit categorically refuting and denying all the allegations of Respondent and his witnesses including the Affidavit of Desistance. She annexed to the Reply-Affidavit the following documents:

(a) The Affivadit of her mother, Victoria C. Mercado;

(b) Two photographs taken on August 28, 2004, or two days after she was shot by Respondent, while she was at the Intensive Care Unit of the Makati Medical Center, graphically showing that she not only sustained a gunshot wound but was badly beaten and bruised prior to being shot;

(c)  The Discharge Summary, dated December 3, 2003, issued by the Makati Medical Center, confirming that on August 26, 2004 at 4:00 p.m. the Complainant sustained “multiple injury second degree to gunshot wound (the “Discharge Summary”); and

(d)  The Medico-Legal Report executed by Dr. Teresita Sanchez of the Makati Medical Center confirming that on August 26, 2004 at around 4:00 p.m. the Complainant sustained a “gunshot wound and swelling 5x5 cm, frontal area, subconjunctival hemorrhage, (R) eye (the “Medico Legal Report”).” 

A copy of the Reply-Affidavit, together with its annexes, is attached as ANNEX “L”. 


14.
Under the questioned Resolution, ACP LAO erroneously dismissed the complaint for “insufficiency of evidence” after finding that the Respondent and his witnesses were more credible than the victim, the Complainant.

IV. ASSIGNMENT OF ERRORS


15.
ACP LAO committed the following manifestly unjust and patent errors:

 (A)
ACP LAO ACTED WITH GRAVE ABUSE OF AUTHORITY AND DISCRETION IN CONDUCTING THE PRELIMINARY INVESTIGATION AS IF IT WERE A TRIAL ON THE MERITS AND DISMISSED THE COMPLAINT FOR “INSUFFICIENCY OF EVIDENCE” AFTER FINDING THAT THE RESPONDENT AND HIS BODYGUARDS WERE MORE CREDIBLE THAN THE VICTIM, THE COMPLAINANT. 
(B)
ACP LAO ERRONEOUSLY DISMISSED THE COMPLAINT BASED ON HIS MISAPPRECIATION OF THE FACTS AND FAILED TO FIND THAT:

1.  
RESPONDENT’S DEFENSE OF ACCIDENT IS A LIE AS THE MEDICAL RECORDS PROVE THAT HE BEAT UP THE COMPLAINANT BEFORE SHOOTING HER WITH DELIBERATE INTENT TO KILL HER. 

2.
RESPONDENT’S ACTIONS IMMEDIATELY AFTER THE SHOOTING  ARE EVIDENCE  OF GUILT. 
3. RESPONDENT’S DEFENSE OF ACCIDENT IS BELIED BY HIS OWN STATEMENTS THAT IT WAS HE WHO PULLED THE TRIGGER OF THE GUN AND NOT COMPLAINANT. THE PHOTOGRAPHS, THE MEDICO- LEGAL REPORT AND THE DISCHARGE SUMMARY PROVE THAT THE COMPLAINANT WAS DELIBERATELY SHOT BY RESPONDENT AT POINT-BLANK RANGE.

4. RESPONDENT’S BODYGUARDS ARE BIASED WITNESSES AND BY THEIR OWN ADMISSION DID NOT WITNESS THE SHOOTING AND COULD NOT CORROBORATE RESPONDENT’S DEFENSE OF ACCIDENT. 

5. RESPONDENT’S DEFENSE OF ACCIDENT IS EVIDENTIARY IN NATURE AND SHOULD BE TESTED IN COURT.

(C) ACP LAO ERRONOEUSLY DISMISSED THE COMPLAINT BASED ON THE AFFIDAVIT OF DESISTANCE OF THE COMPLAINANT WITHOUT APPRECIATING THE TRUTH THAT IT WAS PROCURED BY THE RESPONDENT AND THAT THE COMPLAINANT WAS FORCED, INTIMIDATED AND HARRASSED TO SIGN IT WHILE SHE WAS STILL LYING IN HER HOSPITAL BED FIGHTING FOR HER LIFE.

(D) ACP LAO ERRONEOUSLY CONCLUDED THAT THE  COMPLAINANT IS NOT CREDIBLE BECAUSE SHE FILED HER COMPLAINT “MORE THAN EIGHT (8) MONTHS AFTER THE INCIDENT.”

V.
ARGUMENTS IN SUPPORT OF THE APPEAL

(A)
ACP LAO ACTED WITH GRAVE ABUSE OF AUTHORITY AND DISCRETION IN CONDUCTING THE PRELIMINARY INVESTIGATION AS IF IT WERE A TRIAL ON THE MERITS AND DISMISSED THE COMPLAINT FOR “INSUFFICIENCY OF EVIDENCE” AFTER FINDING THAT THE RESPONDENT AND HIS BODYGUARDS WERE MORE CREDIBLE THAN THE VICTIM, THE COMPLAINANT.

16. ACP LAO gravely abused his authority and discretion when he issued the questioned Resolution as if he conducted a trial on the merits and dismissed the Complaint after finding that Respondent’s defense of accident, as corroborated by his bodyguards, was more credible:   

“As hitherto shown, complainant’s narration of the events is far from the truth as testified to by the family’s own security guards employed since 2000, disinterested witnesses as they are. In this regard, the balance of credibility tilts in favor of respondent. More so in view of the affidavit of desistance complainant herself executed on October 15, 2004.” (Resolution, page 6).

17. The questioned Resolution, without any doubt, went beyond the scope of a preliminary investigation as defined in Section 1, Rule 112 of the Revised Rules of Criminal Procedure (the “Rule”):

“ xxx an inquiry or proceeding to determine whether there is sufficient ground to engender a well-founded belief that a crime has been committed and the accused is probably guilty thereof, and should be held for trial.” 

18. Under the foregoing Rule, the sole function of ACP LAO is to investigate the facts surrounding the case and determine whether there is a reasonable ground to believe that the accused is probably guilty of the crime and therefore, whether an information should be filed against the accused (People vs. Inting, 187 SCRA 788).  Simply stated, all that ACP LAO is required to do is to determine the existence of probable cause.

19. To determine the existence of probable cause, the prosecutor only has to find that there is reasonable ground to believe that the accused committed the crime. As stated by the Supreme Court in Pilapil vs. Sandiganbayan, G.R. No. 101978, April 7, 1993:

“Probable cause is a reasonable ground or presumptions that a matter is, or may be well-founded, such as a state of facts in the mind of the prosecutor as would lead a person of ordinary actuation and prudence to believe, or entertain an honest or strong suspicion, that a things is so. The term does not mean ‘actual and positive cause’ nor does it import absolute certainty.  It is merely based on opinion and reasonable belief.  Thus, a finding of probable cause does not require an inquiry into whether there is sufficient evidence to procure a conviction.  It is enough that it is believed that the act or omission complained constitutes the offense charged.  Precisely, there is a trial for the reception of evidence of the prosecution in support of the charge.”

(See, also People v. Castillo, 333 SCRA 506; Odin Security Agency, Inc. v. Sandiganbayan, 365 SCRA 351).

18.
Thus, ACP LAO acted beyond the scope of this authority and discretion when he concluded that the bodyguards were “disinterested” witnesses and therefore, were more credible than Complainant’s positive assertion that she was deliberately shot by Respondent. He exceeded his authority, since it is well-settled that the issue of credibility is exclusively for the trial court to appreciate after a full-blown hearing on the merits. As stated by the Supreme Court in People v. Juan de la Cruz, et. al., G.R. No. 83260, April 18, 1990:

“The office of the prosecutor is not a trial court empowered to make findings of fact. It is not empowered to adjudge which testimony is more credible than the other. The issue of credibility is only for the trial court to appreciate as they are in a better position to observe the deportment and their manner of testifying.” (Emphasis Ours; See, also People v. Preciados, 349 SCRA 1, People v. Galo, 349 SCRA 161, People v. Cabareno, 349 SCRA 297, People v. Delamar, 350 SCRA 707, People v. Navarro, 351 SCRA 462). (underscoring ours)

21. 
His error is made more egregious when he concluded that the Respondent and his bodyguards were more credible solely on the basis of their prepared affidavits.  The records show that the ACP LAO never conducted any clarificatory questioning of the parties and their witnesses, therefore, never had the opportunity to observe their deportment, manner of testifying, or he would have verified that  the bodyguards were not eye witnesses to the shooting.  The records show that ACP LAO only required the parties and their witnesses to appear before him for the purpose of renewing the oaths on their respective affidavits.

22.
It is fundamental law that the judgement of credibility is derived from an open court examination of testimonial evidence, direct examination or cross-examination. Judgement of credibility is hardly possible by a mere reading of the dry contents of Respondent’s Counter-Affidavit and his witnesses’ respective Affidavits, which are, for the most part, prepared by the lawyer. The credibility of the witnesses cannot be inferred by mere examination of the documents (affidavits) that the parties presented specially in this case where there was no hearing set for clarificatory questions. As the Supreme Court pointed out in Mondia, Jr. v. Deputy Ombudsman/Visayas Area, 346 SCRA 365, it is patently wrong for ACP LAO to make a judgement on credibility solely on a mere reading of the documents: 


“The propounding of clarificatory questions is an important component of a preliminary investigation.”

(B) ACP LAO ERRONEOUSLY DISMISSED THE COMPLAINT BASED ON HIS MISAPPRECIATION OF THE FACTS AND FAILED TO FIND THAT:

1.
RESPONDENT’S DEFENSE OF ACCIDENT IS A LIE AS THE MEDICAL RECORDS PROVE THAT HE BEAT UP COMPLAINANT BEFORE SHOOTING HER WITH DELIBERATE INTENT TO KILL HER. 



23. ACP LAO misappreciated the facts when he found that the Complainant was on the “offensive,
” who in the “struggle for possession of the gun
” appeared to have shot herself in the abdomen. The photographs of the Complainant, the Medico Legal Report and the Discharge Summary, which prove that the Complainant was too badly beaten and bruised by the Respondent, totally contradict ACP LAO’S findings that the shooting was accidental and self-inflicted. 

24.
The two photographs of the Complainant taken two days after the shooting while she was the Intensive Care Unit vividly show the beating she received on her eyes, face and other parts of her body
. 

25. The Discharge Summary
 also supports the Complainant’s allegations that she was severely beaten and bruised by Respondent before being shot by him:

“ADMITTING DIAGNOSIS:  Multiple physical injury secondary to a gunshot wound.
PRINCIPAL DIAGNOSIS: Gunshot wound abdomen: contusion antium of stomach, laceration of liver, punctured body of the pancreas…

BRIEF HISTORY AND ESSENTIAL PHYSICAL FINDINGS: 


NO1:
Gunshot wound


TO1:
4:00 p.m.


DO1:
August 26, 2003


PO1:
Residence”

26. The Medico Legal Report
 undoubtedly supports Complainant’s allegations that she was severely beaten and bruised before being shot by Respondent:

“BRIEF HISTORY:

Nature of Incident: Gunshot wound

PERTINENT PHYSICAL EXAMINATION:


1. Point of entry, GSW, 1 cm, (+) tattooing, epigastric area.


2. Point of exit, (+) GSW, 1 cm, thoracolumbar area, left.


3. (+) Swelling 5x5 cm, frontal area.


4. (+) Subconjuctival hemorrhage, (R) eye.

FINAL DIAGNOSIS: Status post gunshot wound with injury to (L) lobe of liver and body of pancreas; Pancreatitis; Cholestatis; Acute renal failure; Nephrolithiasis; Pancreatic pseudocyst; S/P pancreatic fistula; S/P sepsis; Hypertension.”

27.
ACP LAO should have appreciated the fact that it was Respondent who was the aggressor and not the Complainant. It is completely ridiculous to conclude that Complainant intended or could injure or kill Respondent with only a BREAD knife or a bottle of “patis.”
 If the Complainant grabbed a BREAD knife or a bottle of “patis,” it was to defend herself against any further attack by the Respondent. What the Respondent’s bodyguards actually saw was not a mere “quarrel” between husband and wife but was an act of  VIOLENCE against the Complainant, which is now  a crime under Republic Act No. 9262, otherwise known as the Anti-Violence Against Women and their Children Act of 2004.

28. Respondent’s allegation that “we then ended up wrestling all over our kitchen”
 is completely unbelievable. He makes it appear that Complainant is stronger and fiercer that he is when the Medico-Legal Report and the Discharge Summary prove that it was the Complainant who sustained severe beating prior to being shot by Respondent. The truth is when Complainant tried to feebly defend herself with a BREAD knife and a bottle of “patis,” Respondent got angrier and, in a show of  power, shot her in her abdomen with deliberate intent to kill.

2. RESPONDENT’S ACTIONS IMMEDIATELY AFTER THE SHOOTING ARE EVIDENCE OF GUILT. 
29. ACP LAO misappreciated the fact that  Respondent’s actions immediately after shooting the Complainant, are  evidence of guilt. 

(a)       Respondent admits that he did not make any effort to help his wife  get up from the kitchen floor nor did he help her out of their conjugal dwelling to go to the hospital. He did not call for immediate medical attention nor did he call the hospital to ask for help. He did not report it to the Makati police.  He did absolutely nothing to try to save the life of his wife. The question that ACP LAO should have asked is, if as Respondent claims that the shooting was an accident, why did he not help her out of the conjugal dwelling or call for immediate medical attention?  If as he claims that the shooting was an accident, why did he not do anything to try to save his seriously injured wife? Obviously, it is because he is guilty and wanted her to die that day rather than suffer the consequences of his heinous act. 

(b) It was Castillo who, after seeing the Complainant lying in the kitchen floor bleeding with a wound in her stomach, assisted the complainant in going down the stairway of the Ritz Towers’ condominium
. The question that ACP LAO should have asked is, if as Respondent claims that the shooting was an accident, why did he not rush his wife to the hospital? Why he did he not even bring her to the hospital? Obviously, it is because he is guilty. 

(c) Respondent admits that he never visited his wife in the hospital not once during the entire time she was recovering at the hospital
. In the almost four (4) months that Complainant spent in the hospital, one month at the Intensive Care Unit, Respondent never once visited her. The question that ACP LAO should have asked is, if as Respondent states that the shooting was an accident, why did he not visit his wife in the hospital? Obviously, it is because he is guilty.

(d) Instead, by their own admission, Respondent sent his lawyer, Atty. David Puyat and son, Paolo
. According to the Complaint, about one week after she was shot, Paolo went to see her at the Intensive Care Unit bringing the prepared Affidavit of Desistance by Atty. David Puyat for her to sign.
 The question that ACP LAO should have asked is why did Respondent send his lawyer instead of going to the hospital to be at the side of his seriously injured wife? Obviously, he sent his lawyer and son to pressure the Complainant into executing the Affidavit of Desistance because he is guilty.
(e) Respondent admits that he fled the country “as early as 2 September 2003 and only returned on 5 December 2003” and attached his passport to prove the same
. In other words, exactly seven (7) days after shooting his wife, Respondent fled the country. The question that ACP LAO should have asked is why did Respondent flee the country immediately after his wife was shot and while she was fighting for her life inhe Intensive Care Unit? Are these the actuations of a man who had no intent to kill or injure his wife?  

As held in a long line of cases, “flight betrays a guilty conscience, for as the good book says, the wicked fleeth even when no man pursueth, whereas the righteous are as brave as a lion (Sevalle v. Court of Appeals, 353 SCRA 33; See, also People v. Mendoza, 332 SCRA 485; People v. Naag, 332 SCRA 716; People v. Paglinawan, 324 SCRA 97; People v. Penaso, 326 SCRA 311).”

30. The foregoing are so obvious to an independent mind such that ACP LAO should have found  reasonable ground to believe that Respondent is probably guilty of the crime of Frustrated Parricide. Common sense dictates that an innocent husband’s first instinct would be to rush to his seriously injured wife and call for help and care for her as she hovered between life or death. It is totally unnatural for a husband to abandon his wife in such  desperate time of need and worse, have his lawyers secure her Affidavit of Desistance unless he is guilty of the crime. 
3. RESPONDENT’S DEFENSE OF ACCIDENT IS BELIED BY HIS OWN STATEMENTS THAT IT WAS HE WHO PULLED THE TRIGGER OF THE GUN AND NOT COMPLAINANT. THE PHOTOGRAPHS, THE MEDICO LEGAL REPORT AND THE DISCHARGE SUMMARY PROVE THAT THE COMPLAINANT WAS DELIBERATELY SHOT BY RESPONDENT AT POINT-BLANK RANGE.

31. ACP LAO grossly misappreciated the fact that Complainant shot herself as she and Respondent struggled for possession of the gun. This finding is outrageous since the photographs, the Medico Legal Report and the Discharge Summary submitted by the Complainant prove otherwise. More importantly, Respondent’s own statements in his Counter-Affidavit belie his defense of accident. 

31.
If ACP LAO actually read Respondent’s Counter-Affidavit, he would discover that Respondent admitted that (a) he had control and possession of the gun and, (b) he shot her once:  

“…I DID NOT SHOOT my wife with the intention of killing her nor did I intend to injure her in any way. There was absolutely no intention of my part to kill Melissa. If it were true that I had such intention, why then would I not fire a second or third shot when I would have under such situation every opportunity to do so.” (Emphasis Ours; Affidavit of Respondent, par. 18, ANNEX “D”).

His allegation that he has to fire two or three times to show intent to kill is totally ridiculous because the reality is it takes only one bullet, one shot, to kill another.  Since the Respondent admitted that he shot his wife, there is no other reasonable conclusion than a finding of  probable cause, and let the Respondent prove his defense of “accidental shooting” in court.

32. ACP LAO also erroneously concluded solely on Respondent’s allegations that the “the gun accidentally went off “
 when “our momentum caused us to slam into the refrigerator door”
. The ridiculous conclusion is that the Complainant shot herself.

33.
The “slam(ming) into the refrigerator door” could not have caused the .38 caliber pistol to go off on its own and penetrate the abdomen of Complainant at the precise entry and exit point stated in the Medico Legal Report (“1. Point of entry, GSW, 1 cm, (+) tattooing, epigastric area. 2. Point of exit, (+) GSW, 1 cm, thoracolumbar area, left”). Someone had to cock the gun, pull the trigger and fire it at point-blank range in the abdomen of the Complainant and produce the entry and exit point of the bullet stated in the Medico-Legal Report. That person is the Respondent, who is bigger and stronger than the Complainant.  The Respondent is about 5 feet 9 inches tall and weighs 190 pounds, while the Complainant is 5 feet and 4 inches tall and weighs 150 pounds.
4.  
RESPONDENT’S BODYGUARDS ARE BIASED WITNESSES AND BY THEIR OWN ADMISSION DID NOT WITNESS THE SHOOTING AND COULD NOT CORROBORATE RESPONDENT’S DEFENSE OF  “ACCIDENT.” 

34. It is patently erroneous for ACP LAO to conclude that the bodyguards are “disinterested”
 witnesses whose testimonies are more credible than that of the victim, the Complainant, when the bodyguards admit that (a) they have been employed by Respondent since 2000 and continue to be employed by Respondent and, (b) they did not witness the actual shooting
. 

35. A disinterested witness is defined “as a person who has no ill-motive to testify against the accused or the complainant.” But whether a particular witness is disinterested is a matter that is exclusively for a trial court to evaluate and appreciate (People v. Lagtu, G.R. No. 1-52237, September 30, 1981).

36. Even assuming that ACP LAO had the authority and discretion to declare that a witness is “disinterested” (which he does not), Respondent’s bodyguards are not “disinterested” witnesses because, as they admit in their Affidavits and using the exact same words, Respondent is their boss and continue to be their boss.
 It is in their interest to lie for their boss.
37. Based on their perjurious allegations, not only were the bodyguards biased in favor of their boss, they did not witness the actual shooting
. Then, how can they corroborate their boss’ defense of accident when they were not in the kitchen when the shooting occurred?  How can the bodyguards tilt the balance of credibility in favor of their boss’ defense of accident when they did not see or witness the actual shooting? Between those who were not there and the one who was shot, quiet clearly, the ACP should have given more weight to the Complainant’s statements. 
5. RESPONDENT’S DEFENSE OF “ACCIDENT” IS EVIDENTIARY IN NATURE AND SHOULD BE TESTED IN COURT.

38. ACP LAO gravely abused his authority and discretion when he concluded that Respondent’s defense of accident was credible because credibility is for the trial court to appreciate. The defense of accidental shooting is a question of fact and evidentiary in nature and should be presented at the trial and subjected to cross-examination.  As stated in People v. Cariquez, G.R. No. 129304, September 27, 1999: It is well settled that a question of fact is to be determined by the evidence offered to support the particular contention (Jose vs. Court of Appeals 322 SCRA 25)
“Accident is an exempting circumstance under Article 12 of the Revised Penal Code. In order that accident may exempt an accused from criminal liability, it must be shown that the accused was performing a lawful act with due care; the resulting injury was caused by mere accident; and there must be no fault or intent to cause the injury on the part of the accused. The defense of accident is shifted to the accused, the burden of evidence and it was incumbent upon them to prove that they were exempt from criminal liability.”

     How could an unbiased prosecutor not miss the fact that prior to the shooting, the Respondent was already committing a crime by beating up his wife?  The burden of proof of accident is on the Respondent, who should show proof in court. Accident as an exempting circumstance does not apply in this case because prior to the shooting, the Respondent was not performing a lawful act with due care.
(C)
ACP LAO ERRONOEUSLY DISMISSED THE COMPLAINT BASED ON THE AFFIDAVIT OF DESISTANCE OF THE COMPLAINANT WITHOUT APPRECIATING THE TRUTH THAT IT WAS PROCURED BY THE RESPONDENT AND THAT THE COMPLAINANT WAS FORCED, INTIMIDATED AND HARRASSED TO SIGN IT WHILE SHE WAS STILL LYING IN HER HOSPITAL BED FIGHTING FOR HER LIFE.

39. ACP LAO gravely abused his authority and discretion when he concluded that the Affidavit of Desistance, which was procured by Respondent was a free and voluntary act of the Complainant. 

40. ACP LAO failed to appreciate the facts that (a) the Affidavit of Desistance was prepared by Respondent’s lawyer, Atty. David Puyat, (b) it was procured by Respondent, through Atty. David Puyat and Complaint’s son Paolo, while the Complainant was still lying in her hospital bed at the Makati Medical Center, and (c) that she was in an extremely vulnerable state with no money to pay for her medical bills in the hospital  after her discharge, for the continuing medical costs as a result of her injury amounting to about P40,000 a month.  Given these circumstances, the Complainant was helpless and concluded that she had no choice but to sign the desistance.
41. A wife suffering from a serious gunshot wound in her abdomen inflicted by her husband, while at the brink of life or death and with weakened mental faculty, could not be expected to utter in clear terms that her “gunshot wound resulted from an accident, without the fault or negligence of anybody.”
 Certainly, the pressure of life or death and the pressure of survival on the part of the Complainant, lying in her hospital bed were too real, erasing any fair-minded inference that the Affidavit of Desistance was her free and voluntary act.

42. ACP LAO also failed to see this case from a gender perspective. Women such Complainant are powerless against their husbands who in most cases ( especially in this case) have the money, political influence and power. Violence is committed by men against women because of their unequal relationships within marriage and within intimate relationships. Prior to the shooting and throughout their twenty-three (23) years of marriage, Respondent had repeatedly beaten the Complainant, humiliated her and threatened her life with a gun. The Complainant testified to the horrendous abuses she suffered in the hands of the Respondent at the hearing of her application for Temporary Protection Order in the Regional Trial Court of Makati City, Branch 136, which the Court granted.

43. The Complainant’s counsel, Atty. Howard Calleja, strongly advised her not to sign the Affidavit of Desistance, but she was compelled to sign the same because the Respondent, through his lawyer and son, threatened her that the Respondent would not pay for her medical bills (amounting to about three (3) million pesos) or support her after she leaves the hospital, and she will not  see her children again unless she executed the Affidavit of Desistance. A copy of the Affidavit of Atty. Howard Calleja is attached as ANNEX “N” of this Appeal. 

40.
ACP LAO failed to appreciate the fact that an innocent husband would not have made his wife execute an Affidavit of Desistance for it would have served no purpose if he had not done anything wrong.  By so doing, the Respondent had in effect admitted that he intentionally shot the Complainant, and to ensure that the Complainant would not file a case against him, sent his lawyer and son to force, intimidate and harass the Complainant into signing an Affidavit of Desistance. 
41.
It was patently erroneous for ACP LAO to conclude that the Affidavit of Desistance exonerated the Respondent from criminal responsibility especially since the Complainant had expressly retracted and repudiated it in her Complaint (ANNEX “B”) and Reply-Affidavit (ANNEX “M”). 

44. The Supreme Court has held that a complainant who executed an affidavit of desistance can repudiate or renounce or retract it by pursuing the criminal case and  prosecuting it. Given the highly suspicious circumstances that generally surround the execution of an affidavit of desistance, the Supreme Court has also held that its due execution should be subjected to rigorous examination by the trial court and not by the prosecutor:

 “An affidavit of desistance is easily obtained for monetary consideration or through intimidation. Thus, they are treated with suspicion and reservation. In this case, the affidavit of desistance must not be dignified. Rhiza, in her tender age, courageously declared in open court that she pursued the rape case and disregarded the affidavit of desistance because she wanted to obtain justice. Besides, she signed it under duress and had nothing to do with its preparation (People v. Marciano Bertulfo, G.R. No. 143790, May 7, 2002).”

“The Complainant, by testifying on the witness stand and narrating her ordeal at the hands of the accused-appellant has effectively repudiated the contents of her affidavit and has shown her intention to continue the prosecution of the case…The question of voluntariness of the execution of the affidavit is of no moment as it is still the trial court which has the option of dismissing the case or proceeding with the trial once the information has been filed in court. As such, even if the affidavit was executed voluntarily, the court still has the discretion to disregard the same and proceeding with the trial of the accused. Moreover, by testifying on the witness stand and recounting the details of her ordeal at the hands of the accused-appellant, the Complainant has effectively renounced or disowned her previous statements in the said affidavit…While there may be ‘flip-flopping conduct’ on the part of the Complainant in deciding whether to pursue the prosecution of the case, there is no such equivocation in her testimony with respect to what happened to her (People v. Ben Libo-on, G.R. No. 136737, May 23, 2001).”

45. Furthermore, it was patently erroneous if not a showing of his lack of objectivity and knowledge of jurisprudence for ACP LAO to dismiss the complaint on the basis of the Affidavit of Desistance because an affidavit of desistance does not extinguish criminal responsibility. The Supreme Court has held that:
“An affidavit of desistance will not extinguish criminal liability of the accused.  Desistance is not one of the modes of extinguishing criminal liability (Padua vs. Judge Molina, AM MTJ-00-1248, 1 December 2000).”

“An affidavit of desistance is merely an additional ground to buttress the accused’s defenses, not the sole consideration that can result in an acquittal (People v. Montejo, 355 SCRA 210).”
46.
In support of his patently erroneous conclusion, ACP LAO cited the case of U.S. v. Pala, 19 Phil 190
 However, this case does not apply in this instant case because in U.S. v Pala  the accused did not execute an affidavit of desistance. The accused had given two contradicting testimonies – one, before a justice of a peace and the other, before the Court of First Instance and it was the latter court and not the prosecutor that held the accused was not credible based on a previous contradicting testimony. To quote pertinent portions of the decision:

“But the most fatal defect which appears in Dumacog’s testimony is that he has made several contradictory statements under oath in regard to this crime. When he first testified before the lieutenant governor of Bontoc acting as ex-officio justice of the peace, he did not assume the responsibility for  the crime but also implicated Pala, his co-accused in this case….it was not until after he had been placed in prison with Pala that he changed his attitude toward Pala and began to make contradictory statements in regard to this crime…He himself by his own act of giving false testimony impeaches his own testimony and the court is compelled to exclude it from all consideration.”

(D)   
ACP LAO ERRONEOUSLY CONCLUDED THE COMPLAINANT IS NOT CREDIBLE BECAUSE SHE FILED HER COMPLAINT “MORE THAN EIGHT (8) MONTHS AFTER THE INCIDENT.”

48. The Complainant filed the case seven (7) months after the shooting and not “more than eight (8) months after the incident” as ACP LAO erroneously pointed out. 

49. In any case, it is within the Complainant’s right to file the Complaint as the action to file the same has not prescribed. Article 246 of the Revised Penal Code states that parricide is punishable by reclusion perpetua to death.  Article 90 of the same law provides that crimes which are punishable by death, reclusion perpetua or reclusion temporal prescribe in twenty (20) years. It is immaterial if she filed it one (1) day or seven (7) months or eight (8) months after the tragic incident.  One’s right to file a criminal action cannot be extinguished by the fact that she belatedly filed it, most especially if the action has not prescribed.

50.
The Supreme Court has ruled that in cases of violence, there is no standard rule or period of time within which a woman should file a complaint or tell her story. (See, Philippine Aeolus Automotive United Corporation vs. National Labor Relations Commission, et al.  GR No. 124617, April 28, 2000).  Every   victim of violence reacts in the way that she can, given her particular circumstances, and that is also true for the Complainant.  It was, therefore, erroneous for ACP LAO to conclude that the Complainant’s credibility is questionable because she filed the case “more than eight (8) months after the incident.”  How could ACP LAO failed to consider that the Complainant was in the hospital for almost four months, one month of which was spent at the Intensive Care Unit?  She has no money and is totally dependent on her husband for support. She has no free access to her minor children. She continues to undergo continuing medical care and psychiatric therapy to deal with the shooting and the years of abuse she suffered in the hands of her husband. The arrogance of the Respondent is glaring in the fact that when the Complainant went to their conjugal dwelling at the Ritz Towers to get her personal belongings, the Respondent filed a complaint for Robbery against her.


51.
ACP LAO should have appreciated the fact that given the Complainant’s circumstances and with little financial resources and the odds she is against, she had the courage to file a criminal case for Frustrated Parricide and a civil action for a Protection Order under the Anti-Violence Against Women and Their Children Act of 2004.      

52.
 In sum, based on the undisputed facts of this case, the law and case law, ACP LAO should have found that the crime of Frustrated Parricide was committed, that the Respondent is probably guilty thereof, and that an information for Frustrated Parricide should be filed against him, as follows:

FIRST, the undisputed fact is that a crime of Frustrated Parricide was committed against the Complainant:

(a)
On August 26, 2004 Complainant sustained a gunshot wound inflicted at point-blank range at their conjugal dwelling at the Ritz Towers Condominium.

(b) Respondents admitted that he was present at exactly the time and place of the commission of the crime, therefore, had the opportunity to commit the crime.

(c)
The weapon that was used to commit the crime was a .38 caliber pistol admitted to belong to Respondent’s bodyguard Nimes.
(d)
Castillo saw the Complainant lying on the kitchen floor wounded and bleeding in the stomach.

(e)
It was Castillo and not the Respondent who helped the Complainant go down the stairway of the Ritz Towers’ condominium.

(f) It was Castillo and not the Respondent who helped the Complainant board the car containing her youngest son, Anton, and rushed her to the emergency room of the Makati Medical Center.

(g)
The Complainant was admitted at the Makati Medical Center at 4:00 p.m. for a gunshot wound she sustained on August 26, 2004 at their conjugal dwelling at the Ritz Towers Condominium.

SECOND, based on the undisputed facts and evidence of the case, there is a well-grounded belief that Respondent is probably guilty of the crime of Frustrated Parricide:

(a)
Respondent admitted he was present at exactly the time and place of the commission of the crime, therefore, had the opportunity to commit the crime.

(b)
After the Complainant was shot, Respondent did not come to her aid. He did not call for immediate medical attention. He did not help her get up from the kitchen floor. He did not help her out of the conjugal dwelling or down the stairway of their conjugal dwelling at Ritz Towers Condominium. 

(c)
Respondent did not report the shooting to the Makati Police and the investigation report states that the police sent a letter to the Respondent but he did not appear before the police investigator.   

(d) Respondent did not visit Complainant, not even once, during the entire time she was at the hospital fighting for her life and until her  discharge.

(e)  
Respondent immediately sent his lawyer, Atty. David Puyat, and son, Paolo, to force, intimidate and harass Complainant into executing the Affidavit of Desistance. 

(f)  Respondent immediately fled the country on September 2, 2003, or exactly one (1) week after the shooting.   

(g)  Respondent returned to the country on December 5, 2003 or about a month and a half after the execution of the Affidavit of Desistance. 
VI. 
SUBMISSION OF AFFIDAVITS AND/OR DOCUMENTS 

FILED DURING THE PRELIMINARY INVESTIGATION 

53.
In compliance with the requirement of Section 3 of Department Order No. 223, the Complainant is appending the following annexes to her Appeal:

(A) Resolution of Senior State Prosecutor Roberto A. Lao dated August 11, 2004, attached as ANNEX A hereof.

(B) Complaint-Affidavit of Melissa Mercado Martel dated April 5, 2004, attached as ANNEX B hereof.

(C) Letter of Melissa Mercado Martel addressed to Chief Prosecutor Jovencito Zuño  dated May 3, 2004, requesting that the preliminary investigation by Prosecutor Melquiades Mutiangpili  be transferred from the Office of the City Prosecutor, Makati City to the Department of Justice, attached as ANNEX C hereof.

(D) Counter-Affidavit of Robert Puyat Martel dated May 5, 2004, attached as ANNEX D hereof.

(E) Affidavit of Fidel Nimes attached as ANNEX E hereof.

(F) Affidavit of Ma. Luz Dominique Mercado Martel attached as ANNEX F hereof.

(G) Affidavit of Joel Castillo attached as ANNEX G hereof.

(H) Affidavit of PO1 Reuel C. Riodique attached as ANNEX H hereof.

(I) Affidavit of Paolo Mercado Martel attached as ANNEX I hereof.

(J) Affidavit of Atty. David B. Puyat attached as ANNEX J hereof.

(K) Affidavit of Desistance of Melissa Mercado Martel attached as ANNEX K hereof.

(L) Reply-Affidavit of Melissa Mercado Martel dated May 12, 2004, attached as ANNEX “L” hereof together with the following annexes:

Annex “A,” Reply-Affidavit of Victoria C. Mercado, dated May 12, 2004.

Annex “B,” two photographs of Complainant taken on August 28, 2004 at the Intenstive Care Unit of the Makati Medical Center 

Annex “C,” the Discharge Summary issued by Makati Medical Center, dated December 3, 2003.

Annex “D,” Medico-Legal Report issued by the Makati Medical Center.

VII.
SUBMISSION OF ADDITIONAL PLEADINGS

54. ACP LAO erroneously concluded that the Complainant had failed to refute or rebut the statements of Respondent and his witnesses. ACP LAO totally ignored the fact that the Complainant had filed the Reply-Affidavit (“ANNEX “L”) categorically and positively refuting all their allegations as fabricated lies. She annexed to her Reply-Affidavit, the Affidavit of her witness, Victoria C. Mercado, the photographs taken at the Intensive Care Unit of the Makati Medical Center, the Discharge Summary and the Medico-Legal Report.

55. In the interest of justice and for the sake of the truth, the Complainant is submitting the following additional Affidavits in support of the Complaint and Reply-Affidavit: 

(a) The Consolidated Reply-Affidavit, dated August 24, 2004, attached as ANNEX “M” hereof, reaffirming all the allegations contained in the Complaint and the Reply-Affidavit and vehemently denying and refuting the allegations of Respondent and his witness, and annexing thereto the Final Investigation Report Final Investigation Report prepared by PO1 Reuel C.Riodique, dated October 25, 2003, as Annex “1” of the Consolidated Reply-Affidavit and Annex “2” which is a  Petition for Disbarment against the lawyer who notarized the Affidavit of Desistance, Atty, Marian Coquia and Atty. David Puyat.  

(b) Affidavit of Atty. Howard M. Calleja, dated August 24, 2004, attached as ANNEX “N” hereof, vehemently denying and refuting the statements of Respondent and certain witnesses. 

(c) Affidavit of Victoria C. Mercado, dated August 24, 2004, attached as ANNEX “O” hereof.
VIII.
PRAYER

WHEREFORE, it is respectfully prayed that the Resolution of Acting City Prosecutor Roberto A. Lao be REVERSED and SET ASIDE and that the Honorable Secretary of Justice direct that the corresponding Information against Respondent for FRUSTRATED PARRICIDE be immediately filed in court.
In the interest of justice and fair play, the Complainant most respectfully prays for other just and equitable relief as the Honorable Secretary of Justice may find warranted in the premises.


Pasig City, August 24, 2004
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VERIFICATION


I, MELISSA MERCADO MARTEL,  of legal age, married and residing at 23C Manhattan Condominium, 162 Valero Street, Salcedo Village, Makati City, after being duly sworn, depose and state: that I am the Complainant-Appellant in the above-entitled case; that I have caused the preparation and filing of the Appeal/Petition for Review to the Honorable Secretary of Justice; that I have read the same and all the allegations therein, including the documents appended thereto; that the same are true and correct based on my personal knowledge and copies of authentic records of the case in my possession.
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